- STATE OF CALI FORNI A
DECI SI ON OF THE
PUBLI C EMPLOYMENT RELATI ONS BOARD

HOMRD 0. WATTS,

)
Conpl ai nant, ; . Case No. LA-PN 133
V. _ ; PERB Deci si on No. 1013
LOS ANGELES UNI FI ED SCHOOL ; Sept enber 9, 1993
DI STRI CT, )
Respondent . ;
Appearance: Howard 07'watts, on his own behélf.

Before Blair, Chair; Carlyle and Garcia, Members.
| DECI SI ON

CARLYLE, Menber: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by Howard 0. Watts
(Watts) of a Board agent's adm nistrative determ nation
(attached) dismissing Watts' public notice conplaint. Watts'
conplaint alleged that the Los Angeles Unified School District
(District) violated section 3547(a) of the Educational Enploynent
Rel ati ons Act (EERMJ'By: (1) not meking copies available to the
public of the exclusive representatives’ (Associated

Adm ni strators of Los Angeles and the United Teachers of

_ IEERA is codified at Government Code section 3540 et seq.
Section 3547 states, in pertinent part:

(&) Al initial proposals of exclusive
representatives and of public schoo

enpl oyers, which relate to matters within the
scope of representation, shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records. -



Los Angel es) respective initial proposals, and (2) the proposals
were not collated properly.

The Board has reviewed the entire record in this case,
including Watts' public notice conplaint, the adm nistrative
deterninatioh and Watts' appeal. The Board affirnms the Board
agent’s di sm ssal but feverses t he Board agent's awardi ng of
[itigation expenses, including reasonable attorney fees against
Watts.

DI SCUSSI ON

In the adm nistrative determ nation, the Board agent
concluded that Watts had once qgaih rai sed nonneritorious
conplaints. This was found to be an abuse of Board processes and
a waste of state resources. The Board agent then ordefed Watts
to reinburse the District for any litigation expenses, including
reasonabl e attorney fees, incurred by the District in defending
agai nst the conplaint.

"The Board wll award attorneys' fees and costs where a case
is without arguable nerit, frivolous, vexatious, dilatory,
pursued in bad faith of otherw se an abuse of process." (State

of California (Office of the Lieutenant Governor) (1992) PERB

Deci sion No. 920-S; relying on Chula Vista Gty _School District

(1990) PERB Deci sion No. 834, pp. 73-74; United Professors of

California (Watts) (1984) PERB Decision No. 398-H El Dorado

Uni on Hi gh School District (1985) PERB Decision No. 495,

dism ssal letter, p. 2.) Fbmever; the Board finds that the

i ssues raised by Watts are properly before the Board. Although



- Watts has several charges pending before the Board on simlar
i ssues, these issues have not been the subj ect of Board deci sions
in the past. Finally, it is inportant to note that the Board has
.‘strongly indicated in the past, and does so again now, that a
bal ancing of all factors on future conpl aints involving the sane

i ssues already decided by this Board may result in different

remedi es being meted out in the future. (Los Angeles Unified
School District (Watts) (1982) PERB Decision No. 18la.)
ORDER
The public notice conplaint in Case No. LA-PN-133 is hereby

DI SM SSED W THOUT LEAVE TO AMEND.  The Board agent's order for
rei mbursenent to the District of any litigation expenses,
including reasonabl e attorney fees by Watts, and witten
notification of his actions in conplying with such reinbursement

i s hereby REVERSED.

Chair Blair and Menber Garcia joined in this Decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

HOMARD WATTS,
Case No. LA-PN-133

~
~—

Conpl ai nant,

ADM NI STRATI VE
- DETERM NATI ON

V.

LOS ANGELES UNI FI ED SCHOOL DI STRI CT,
May 28, 1993
Respondent .

e A A

This adm nistrative determ nation di smsses the above-
captioned public notice conplaint filed by M. Howard Watts
( Conpl ai nant br Wat t s) against the Los Angeles Unified Schoo

‘District (District).
BACKGROUND

On October 9, 1992,' Conplainant filed a public notice
conplaint in the Los Angel es Regional Ofice of the Public
Enpl oynent Rel ati ons Board (PERB or Board) pursuant to PERB

regul ati on 32190.2% The conplaint contended that the District

Al dates referenced herein are cal endar year 1992 unl ess
ot herw se not ed. '

’PERB regul ation 32190 states in part:

32190. Filing of EERA . . . Conplaint. A
conplaint alleging that an enpl oyer or an
excl usive representative has failed to conply
wi th Governnent Code section 3547 . . . may
be filed in the regional office. An EERA
conplaint may be filed by an individual who
is a resident of the school district involved
in the conplaint or who is the parent or
guardi an of a student in the district. The
conpl aint shall be filed no later than 30
days subsequent to the date when conduct
alleged to be a violation was known or
reasonably could have been discovered




,violated Governnent Code section 3547(a)3 by not maki ng avai | abl e
to the public copies of the exclusive representatives
(Associ ated Admi nistrators of Los Angeles, "AALA'" and the United
Teachers of Los Angel es, "UTLA")* respective initial proposals,
and that these proposals were not collated properly.?®

The conplaint also alleged that the District violated its

own public notice policy by not resolving an internal public

%The Educational Enployment Rel ations Act (EERA) is codified
at Governnent code section 354 0 et seqg. Unless otherw se
indicated, all statutory references herein are to the Government
Code. Section 3547(a) states:

(a) Al initial proposals of exclusive
representatives and of public schoo

enpl oyers, which relate to matters within the
scope of representation, shall be presented
at a public neeting of the public school

enpl oyer and thereafter shall be public
records.

The conplaint on its face states that it is not alleging an
EERA vi ol ati on. However, . based upon the information articul ated
in the conplaint we are construing it as an allegation of a
vi ol ati on of section 3547(a).

“AALA repreSenis the District's certificated supervisory
bargaining unit. The certificated bargaining unit is represented
by UTLA. _

°A review of the District's Public Notice Policy reveals

“that there is no requirement for the exclusive representatives to

physically present its proposals in a particular manner. The
proposal s were stacked and separated by a col ored sheet of paper.

Watts asserts that he felt that the manner in which the

" proposal s were collated was inappropriate because there was a
possibility that soneone could have picked up a part rather than
the entire proposal. . Watts' conplaint is based on specul ation
rather than an actual incident. There is no evidence that

i ndicates that the public was prevented or precluded from
obtaining an entire copy of either proposal because of how or the
way in which they were stacked. A requirenent to separate the
proposals in a manner different fromwhat was done in this case
is beyond EERA's public notice requirenents.
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policy conplaint which Watts filed against the District on July
15. Watts contends that the settlenent of a prior charge
pronpted the District to issue local public notice conplaint
resolution procedures. Watts alleges that the District has
failed to comply with these rules, and asks PERB to enforce the
District's |ocal poli ci es.
EACTS

In 1979 public notice conplaints filed by Watts (Case Nos.
LA-PN-9 and LA-PN-10) against the District resulted in a signed
stipulation for settlenent. The settlenent reads in pertinent
part:

The District hereby agrees to the follow ng changes in

policy and further agrees to incorporate these changes

into the next revision of Los Angeles Unified School

District Ofice of the Superintendent Bulletin No. 18

(Rev 7-7-79).

1. A staff report on the conplaint (filed pursuant to

Section IV of Bulletin No. 18) shall be submtted to Board

Menbers and to the conpl ainant at |east one week prior to

the Board's consideration of said conplaint. The Board's

agenda will note the conplaint on the day it is considered.

(Above to be inserted in Bulletin #18 Section IV A.)

In 1988 the District revised its Public Notice pol i cy® whi ch
in pertinent part states:

I11. Conplaint Procedure

A. Any person representing hinmself or herself or an

organi zation may file a formal conplaint to the Board
on a formprovided by the District citing failure to
conmply with the provisions of Governnent Code Section

®The Conpl ai nant provided PERB with a copy of the District's
nost current public notice policy, Bulletin No. 18 (Rev)
Sept enber 26, 1988, section V (A .



3547 or this policy. Such conplaints to the Board nust
be filed in the office of the Aerk, of the Board within
thirty (30) calendar days after the event giving rise
to the conpl aint.

A staff report on the conplaint shall be submitted to
Board Menbers and to the conplainant at |east two weeks
prior to the Board's consideration of said conplaint.
The Board's agenda will note the conplaint on the day
it is considered. Wthin thirty (30) working days
after receipt of the conplaint, the Board shall review
t he -conplaint and, upon a notion requested by the
Superintendent, nake a decision on said conplaint at a
regul ar nmeeting of the Board unless additional time for
further investigation is requested by the Board. Such
extension shall not be for nore than (30) days. The
deci sion of the Board shall be final.

B. The Board's conplaint procedure shall not prohibit
any person fromfiling a conplaint with the Public

Enpl oyment Rel ations Board (PERB) as provided in
Chapter 7, Public Notice Proceedings, of that Board's
rules and regul ations. A copy of Chapter 7 will be
provided by the PO or the Ofice of Staff Relations
upon request. The Board or PERB' s conpl ai nt procedures
shall not prohibit the parties fromcontinuing the
negoti ate process pending the resolution of any
conplaint filed.

V. Accessibility of Initial Proposals

A. Certificated Proposals

The District shall make the Board's and the
excl usive representative's proposals
accessible to the public in the follow ng
manner : -

3. A copy of initial proposals
presented at a regular public
neeting of the Board shall be
posted and avail able for inspection
and review through the PIO unti
such tine as negotiations are
conpl et ed. (The excl usive
representative will provide the
District with copies of its initial
proposal s which shall be
di stributed through regul ar
District mail service procedures.

On June 15 the District's board held its first public notice
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meeting where AALA's and UTLA's initial proposals were nade
avail able to the public.

Conpl ai nant affirms that he attended the June 15 meet i ng and
received e copy of AALA' s and UTLA s proposals. He further
states that he addressed the District's board at the two public,
comrent neetings held on June 25 and July 6.

On July 15, Watts filed a public notice procedure conplaint
with the District. The conplaint indicated the follow ng:

Public notice requirenments were violated by not having
the UTLA and AALA Initial Proposals available at the
time Watts was schedul ed to speak at the Board neeting
of June 25, 1992. Additionally, on July 6, 1992, the
unions' initial proposals available at the Board
nmeeting were not collated properly.

The District's response to Watts' internal conplaint was as
foll ows:

For public input, district policy requires that an
opportunity be provided at two separate neetings of the
Board of Education with a three mnute tinme allocation
to address proposals. In this case, the UTLA and AALA
proposal s were sunshined on June 15, 1992 and 50 copies
were made available to the public. The Order of

Busi ness was posted prior to the June 25 neeting as
usual, giving the public advance notice of the
presentation of the proposals. The proposals were nade
available to the public for review during the neeting,
the three mnute tinme allocation was available to you
to speak to proposals; in fact, the three m nute

al l ocation was utilized by you for this purpose. A
simlar opportunity to speak was provided to you on
July 6, 1992.

On June 25, 1992 there was a brief delay in placing the
UTLA proposals on the table outside the Board neeting
room The delay occurred because UTLA delivered copies
of the 200+ page docunent to the wong |ocation [which
they acknowl edged]. However, since the Bulletin does
not contain any regul ati ons concerning the exact tine
.the proposals are to be provided for view ng, staff
believes the District substantially conplied with its
own regul ations.



Regarding the fact that the proposals were not
collated, there is no requirement in District policy
that the unions' proposals be separated and rubber-
banded. It was bur understanding that the 200+ page
sets were separated by a colored sheet of paper.

In your conplaint, you pointed out that all proposals

shoul d be presented at a regul ar neeting. In this

case, the proposals were received at the neeting of

June 15, 1992, which clearly was a regul ar Board

neet i ng.

| SSUES

Did the District fail to make AALA's and UTLA' s initia
proposal s available to the pUinc? Did the District fail to
comply with its local public notice policy?

DI SCUSSI ON

Availability_of Proposals

In Los Angeles Unified School District (Watts) (1980) PERB

Deci si on No. 153, the Board held that:

[Tlhe statute requires that all initia
proposal s be presented at a public neeting
and, thereafter, beconme public records.
Beyond this the statute is silent. It does
not specify that copies of proposals nust be
made avail able at all subsequent neetings.

The issue regarding the availability of proposal s at
subsequent public coment neetings was al so addressed by the

Board in Los Angeles Unified School District (1981) PERB Deci sion

No. 18la. In that case, the Board affirmed the regi onal
director's dismssal of an allegation that the District failed to
make its proposal avail able at subsequent neetings, finding that
"M. Watts has failed to state any sufficient facts to constitute
a prima facie conplaint.”

In order for the District to nmeet its public notice
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bbligations under EERA, it nust nake copies of the exclusive
representative's initial proposals available to the public at a
public neeting.- There is no requirement for the District to make
avai l abl e copi es of proposals at subsequent neetings. Thus, when
it provided copies of the initial proposals at the June 15 public
neeting, the District fulfilled its public notice obligation
under the EERA. The Conpl ainant offers no evidence or argunent

'to support or require a different finding in this case.

District's Failure To ConplLy Wth Local Publi ice Policy

| Not hing in section 3547 requires school districts to have a
| ocal public notice conplaint resolution procedure, nor does it
define how a school boafd's | ocal policyzéhall be regulated. The
regul ation of those procedures is left to the discretion of the
| ocal school boards.

Al though there is no statutory requirenment for school boards
to have a | ocal public notice conplaint resolution procedure,
PERB nmay entertain a conplaint and intercede if the conpl ai nt
alleges that the locally adopted rules facially conflict with the
law and if the application of such rules deprives t he public of
their statutory rights.

In Los Angeles Unified School Di §1riét (1983) PERB Deci si on
No. 335, the Board found that the regional director erred when
she dism ssed Watts' public notice conplaint based specifically
on the fact that he alleged violations of the District's own
public notice policy. It concluded that:

... Wwe nust determ ne whether the statutory public
noti ce provisions have been violated. If the locally
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adopted rules facially conflict with a publib notice

requi rement, the Board will necessarily intercede.
VWere the application of local rules results in
deprivation of statutory rights, we will Iikew se

entertain the conplaint.

In Los Angeles Unified School District (1980) PERB Deci sion

No. 152, the Board found that "whether or not the conpl aint

asserts violation of local rules is not determ native." In Los
Angeles Community_College Distrjct (Watts) (1981) PERB Deci sion

No. 150a, the Board found that a dism ssal nmay not rely solely on
the fact that a conplaint alleges violation of a schoo
district's own public notice rules. |

~In order for PERB to intercede in this matter, there nust be
evi dence that the local rules adopted by the school_board
facially conflict with the EERA public notice requirenent and
that the application of those rules resulted in deprivation of
statutory rights.

Al t hough Watts asserts that the District failed to adhere
to a local rule (public notice conplaint resolution procedure),
he offers no evidence to support such an assertioh. In fact, the
District's witten response regardihg Watt's internal conpl aint
is evidence of action taken by the District which conforms to
its Pubfic Not i ce Conpl ai nt prdcedures. Further, the allegation
articulated in the Conplainant's internal conplaint involved
District public notice requirenents ﬁhich are beyond those
mandated by the EERA. It appears that Watts' contention is based
on his dissatisfaction with the District's response to his

conplaint rather than a failure on their part to follow the |oca



rule. Additionally there is no evidence to substantiate the
Compl ai nant's contention that the application of the District's

conpl ai nt procedures deprived the public of any statutory rights.

PERB's Authority_to Enforce Agreenents
Gover nnent Code. section 3541.5(b) states:

The Board shall not have authority to enforce
agreenents between the parties, and shall not
i ssue a conplaint on any charge based on

al l eged violation of such an agreenent that
woul d not also constitute an unfair practice
under this chapter.

In Los Angeles Unified School District (1984) PERB Deci sion

No. 448 and Los Angel es School District Peace Oficer's

Association (1987) PERB Decision No. 627, the Board held that

PERB does not have, the authority to enforce agreenents between
the parties. Rather, PERB can only investigate conduct alleged to
viol ate an agreenent if such conduct also constitUtes a
deprivation of statutory rights under EERA.

In the instant case, it has not been established that any of
the purported settlenent agreement violations deprived the public
of their statutory rights under EERA. Further, the instant
conplaint clearly articulates issues beyond the scope of public
notice requirenents. It appears that Watts has attenpted to
utilize the public notice conplaint procedure to involve PERB in
t he enforcenent'of an agreenent'befmeen the parties.

CONCLUSI ON_AND _ORDER

Based on the facts, |aw and precedent discussed above, the
foll owi ng concl usi ons have been reached. First, the District met
its public notice obligation under EERA by maki ng AALA's and

9



UTLA's proposals available to the public at its first public
notice neeting. Second, there is no factual information from
which it can be determned that the application of the District's
public notice policy resulted in a deprivation of statutory
rights. Finally, PERB does not have the authority to enforce
settlements between the parties. It is therefore determ ned that
the instant public notice conplaint fails fo state a prima facie
viol ati on of CGovernnment Code section 3547.

In addition, it is concluded that Watts has agai n raised
nonmeritorious conplaints which the Board has already fully
considered. In this case, Watts' conplaint regarding the
availability.of proposal s at subsequent neetings is not only an
i ssue decided often and consistently by the Board but was al so an
i ssue he raised in several recent conplaints (LA-PN-129, LA PN
130, and LA-PN-132). Further, it is apparent that Watts has
asserted al l egations that go beyond the scope of PERB's
authority, i.e., resolving internal conplaints and enforcenent of
settl ement agreenents. On the face of the instant conpl aint
Watts indicated that he recognized that the allegations he
articul ated were outside of PERB s boundari es, yet he still chose
to file the instant conplaint. Therefore, the filing of this
conplaint is considered an abuse of Board proceSses and a waste

of State resources. (See Los Angel es Unified School District

(Watts) (1992) PERB Decision No. 18l1a.) It is again appropriate,

under these circunstances, to assess litigation expenses agai nst

t he conpl ai nant. (United Professors of California (Watts) (1984)
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PERB Deci si on No. 398-H)

For the foregoing reasons, the instant conplaint is
DI SM SSED wi t hout |eave to anmend. Further, Watts is hereby
- ORDERED to: | |

1. CEASE AND DESI ST from abusing the Board's admnistrative
processes by filing public notice conplaints not supported by
evi dence whi ch the Board has nmade clear is necessary, or which
nerely raise questions of |aw previously decided by the Board.

| 2. Reinburse any litigation expenses, including reasonable
attorney fees, incurred by the District in defending against this
conpl ai nt ..

3. Mike witten notification of the actions taken to conply
with the Order to the Los Angel es Regional Director of the Public
Enploynenf Rel ati ons Board in accord with the director's
i nstructions. |

Right to appeal

Pursuant to Public Enploynent Rel ations Board'regulatiohs,
any party adversely affected by this ruling nmay appeal to the
Board itself by filing a witten appeal wthin twenty (20)
cal endar days after service of this ruling (California Code of
Regulations; title 8 section 3295). To be tinely filed, the
original and five copies of such appeal nust be actually received
by the Board itself before the close of business (5:00 p.m) or
éent by tel egraph, certified or Express United States nmail
postmarked no later than the last date set for filing (California

Code of Regul ations, title 8, section 3215). The Board's address
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Menmbers, Public Enploynent Rel ations Board
1031 18th Street
Sacranment o, CA 9 5814

The appeal nust state the specific issues of procedure,
fact, law or rationale that are appeal ed, nust clearly and
concisely state the grounds for each issue stated, and nmust be
si gned by the appeal ing party or its agent.

If a tinely appeal of this ruling is filed, any other party
may file with the Board itself an original and five copies of a
statenent. in opposition within twenty cal endar days follow ng the
date of service of the appeal (California Code of Regul ations,
‘title 8, séction 32625). If no tinely appeal is filed, the
af orenentioned ruling shall become final upon the expiration of
the specified tinme limts.
. Service |

Al'l docunents authorized to be filed herein nust also be
"served" upon all parties to the proceedi ng and the Los Angel es
Regi onal Office. A "proof of service" nust acconpany each copy
of a document served upon a party or filed with the Board itself.
(See California Code of Regulations, title 8, section 32140 for
the required contents and a sanple fornl) The appeal and any
opposition to an appeal will be considered properly "served" when
personally del i vered or deposited in the first-class nmail postage

pai d and properly addressed.
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Ext ension of Tine

A request for an extension of time in which to file an
appeal or opposition to an appeal with the Board itself nust be
inwiting and filed with the Board at the previously noted
address. A request for an extension nust be filed at least three
cal endar days before the expiration of the tinme required for
filing the docunent. The request nust indicate good cause for
and, if know, the position of each other party fegarding t he
extensi on, and shall be acconpanied by proof of service of the
request upon each party (California Code Regul ation, title 8,

section 32132).

DAT%%AJY} 1992 :
0 Nora M Baltierrez AT
Labor Relations_SpeciqL}st
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